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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
T H E S T A T E O F U T A H 
Plaintiff-Respondent, I 
[ Case No. 
vs
* [ 13680 
D A V I D E. R E Y N O L D S \ 
Defendant-Appellant. 
BRIEF OF APPELLANT 
S T A T E M E N T O F 
T H E N A T U R E OF T H E CASE 
he appellant, David E . Reynolds, appeals from a 
conviction of unlawful distribution for value of a con-
trolled substance in the Third Judicial District Court, 
Salt Lake County, State of Utah. 
D I S P O S I T I O N I N T H E L O W E R COURT 
The appellant, David E. Reynolds, appeals from a 
guilty by a jury of the crime of unlawful distribution 
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for value of a controlled substance on February 20, 
1974, and was thereafter sentenced to the Utah State 
Prison for the indeterminate term as provided by law 
on March 19, 1974, by the Honorable Joseph G. Jepp-
son, Judge. 
RELIEF SOUGHT ON APPEAL 
Appellant seeks reversal of the conviction and judg-
ment rendered below, or in the alternative, a new trial. 
S T A T E M E N T O F F A C T S 
At 8:55 p.m. on October 11, 1973, Salt Lake 
County Sheriffs Deputys Ralph R. Tolman and Jim 
Duncan, and an unpaid informer, Scott Helmsin, drove 
to an apartment complex located at 3100 South and ap-
proximately 40th West, (R 77) Officer Tolman and 
Mr. Helmsin were following a plan formulated two to 
three weeks previously to attempt to purchase a con-
trolled substance from Mr. David Reynolds. (R 78-81). 
Mr. Helmsin was acting as Officer Tolman's agent in 
arranging for the purchase of the controlled substance 
from Mr. Reynolds (R. 81). 
Upon arriving at 3100 South and 40th West, Of-
ficer Tolman and Mr. Helmsin met Mr. Reynolds on 
the steps outside of the apartment complex where Mr. 
Helmsin requested that Mr. Reynolds get him some 
speed. (R. 86) Officer Tolman, further, requested that 
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Mr. Reynolds get "a hundred." (R. 87) Officer Tol-
man then asked the price and Mr. Reynolds told him it 
would cost twenty dollars ($20.00) and that he would 
have to be given the money to pay for it. (R. 90, 91) 
Officer Tolman then handed twenty dollars ($20.00) to 
Mr. Reynolds who left to obtain the items requested. 
(R. 92, 93) Mr. Reynolds returned in approximately 
ten to fifteen minutes (R. 93) and delivered a small 
cellophane package to Mr. Helmsin who in turn handed 
it to Officer Tolman. (R. 94) 
Mr. Reynolds was arrested on November 7, 1974 
for unlawful distribution for value of a controlled sub-
stance for his conduct on the night of October 11, 1973. 
(R. 198) At a hearing on entrapment and at trial, 
Mr. Reynolds testified that Mr. Helmsin had previously 
requested him to obtain some speed and that Mr. Rey-
nolds had refused. (R. 55, 167-168) This testimony 
was supported by the testimony of Miss Debbie Brere-
ton at the Trial. (R. 145-146, 151). Mr. Reynolds, fur-
ther, testified that he did not make any profit from the 
transaction which occurred on October 11, 1973 (R. 
139,200). 
Mr. Reynolds was represented by Mr. Don Bybee 
at the hearing on entrapment on January 10, 1974 and 
at trial on February 19th and 20th, 1974. (R. 52, 72) 
who claimed as a defense that Mr. Reynolds had been 
entrapped by Officer Tolman and Mr. Helmsin. The 
Court below instructed the jury on the defense of en-
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trapment. (R. 31) Mr. Bybee failed to request the Court 
below to instruct the jury on the issue whether or not 
Mr. Reynolds was acting as an agent of Officer Tol-
man in obtaining a controlled substance. 
A R G U M E N T 
P O I N T I 
A P P E L L A N T IS E N T I T L E D TO A R E -
V E R S A L O F T H E CONVICTION B E C A U S E 
A P P E L L A N T W A S W I T H O U T E F F E C T I V E 
A S S I S T A N C E O F C O U N S E L W H E N H I S 
CONVICTION W A S O B T A I N E D . 
I t is clear that if one does not have the effective 
assistance of counsel at trial, the resulting conviction 
and judgment can be set aside. Alires vs. Turner, 22 
Utah 2d 118, 449 P.2d 241 (1969). In Alires, this 
court set forth the standard concerning what effective 
assistance of counsel" means as follows: 
The requirement [of counsel] is not satisfied by 
a sham or pretense of an appearance in the rec-
ord by any attorney who mainifests no real con-
cern about the interests of the accused. The en-
titlement is to the assistance of a competent mem-
ber of the Bar, who shows a willingness to iden-
tify himself with the interests of the defendant 
and present such defenses available under law 
and ethics of the profession. 22 Utah 2d at 121. 
In Alires, this court recognized that the right to 
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have counsel is included in the concept of due process 
of law. I t held that the failure to be provided such 
counsel resulted in a denial of Due Process. The re-
quirement under Article I, Section 12, of the Utah 
Constitution and Amendments VI and X I V of the 
United States Constitution that the accused have the 
assistance of counsel means that one have the "effec-
tive" assistance of counsel. Alires vs. Turner, supra; 
Powell vs. Alabama, 287 U.S. 45, 53 S. Ct. 55, 72 L. 
Ed. 158 (1932). 
In State vs. Schultz, 28 U 2d 240, 501 P2d 106 
(1972), this court recognized that the issue whether or 
not a defendant charged with selling a narcotic drug 
was an agent of a law enforcement officer is a question 
that should be submitted to a jury. In Schultz, Gary 
Spangler, an unpaid informer and Phillip Roche, a 
Ogden City Police Officer approached the defendant 
and asked him for help in locating someone who would 
sell them some heroin. The defendant agreed to do so 
and shortly thereafter located a Terry Ebaugh who had 
some of the drug. The defendant returned to the un-
paid informant and the police officer, obtained twenty 
dollars ($20.00) from the officer and then went and 
obtained the substance for Ebaugh and in turn de-
livered it to Roche. 
In Schultz this court found that: 
The facts would support the proposition that the 
defendant was induced by the enforcement officer 
to procure the controlled substance as the sole 
agent of the officer, and that the defendant had 
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had no prior association with the seller nor was 
he acting in concert with the seller in the trans-
action. The record would also support the propo-
sition that the defendant did not profit from the 
transaction. 501 P2d at 107. 
Based on these findings the court held that: 
In view of the circumstances we are of the opin-
ion that the defendant's requested instruction, or 
one of like import, dealing with the defendants 
agency, should have been submitted to the jury 
501 -P,2jJ at 107. 
An examination of the record in the present case 
reveals that a jury instruction, similar to that required 
in Schultz, supra, should have been submitted to the 
jury by the court below. Mr. Helmsin and Officer 
Tolman induced the appellant herein to procure the 
Speed for them. (R. 86, 87) As in Schultz the record 
reveals no prior association between the appellant and 
the sellor nor does it reveal that appellant was acting 
in concern with the sellor. The record does support the 
proposition that appellant did not profit from the trans-
action (R. 139,200). 
Since appellants counsel failed to request a jury 
instruction as to whether or not appellant was acting 
as an agent of Officer Tolman, Appellant contends that 
he did not receive the effective assistance of counsel 
guaranteed by the constitution because his attorney 
failed to present appellants case in a fundamental re-
spect. 
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In Wilson vs. Phend, 417 F 2d 1197 (7th Cir. 
1969), the defendant family retained an attorney to 
defend him. This attorney owned the local newspaper 
which carried much pre-trial publicity on the defendant 
and the crime of which he was accused. The attorney 
failed to move for a change of venue. The retained at-
torney also changed the defendant's plea from "not 
guilty" to not guilty by reason of unsound mind" with-
out consulting with defendant. He also failed to pre-
sent alibi witnesses and did not follow up on leads that 
the defendant claimed would have been exculpatory. The 
court held that taken together these facts indicated that 
the defendant was convicted without the effective assist-
ance of counsel. The court reversed the denial of a 
writ of habeas corpus and said: 
The failure of an attorney to present a defense 
or otherwise bring forth important evidence can 
be as deleterious in its effects on the fairness of 
a trial as any behavior during the actual litigation 
417 F2d at 1200. 
The fact that appellant retained his own counsel in 
this case is not fatal to his claim. As the court in Wil-
son vs. Phrend supra, said, even though the defendant 
retains his own counsel, the State has obtained a con-
viction under such unfair circumstances as to cast 
doubt on the factual basis upon which the conviction 
rests. 
Thus, appellant contends that he was denied the 
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effective assistance of counsel at his trial and so the 
judgment of conviction should be set aside as invalid. 
CONCLUSION 
For the reasons above stated, that appellant was 
without effective assistance of counsel at his trial, ap-
pellant respectfully submits that the judgment of the 
court below be reversed, or in the alternative, be granted 
a new trial. 
Respectfully submitted, 
O. B R E N T O N R O W E 
Attorney for Appellant 
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